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Definition of Intellectual property
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Intellectual property refers to creations of the mind: inventions;
literary and artistic works; and symbols, names and images used in
commerce. (WIPO)
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Role and function of intellectual property

Stimulation of innovation

Financing of innovation

Access to innovation (technology, 
works of arts) 



TRIPS Agreement
Article 7
Objectives
The protection and enforcement of intellectual property rights should contribute to the
promotion of technological innovation and to the transfer and dissemination of
technology, to the mutual advantage of producers and users of technological knowledge
and in a manner conducive to social and economic welfare, and to a balance of rights
and obligations.

Article 8
Principles
1. Members may, in formulating or amending their laws and regulations, adopt measures
necessary to protect public health and nutrition, and to promote the public interest in
sectors of vital importance to their socio-economic and technological development,
provided that such measures are consistent with the provisions of this Agreement.



Different types of IP rights
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Different types of intellectual property rights
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Purpose of patent rights
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•Protection of new inventions resulting from inventive activity and applicable 
industrially.

•Patents stimulate innovation and the development of knowledge.

•Exclusive rights: the inventor enjoys exclusive rights to exploit the invention for 20 
years from the date of filing the patent application. After this period, the patent falls 
into the public domain.

•Main users: industry. Over the past 20 years, there have been numerous patents in 
the fields of agriculture and biotechnology.

Stimulating innovation to ensure 

socioeconomic well-being



Patent applications in 2023
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https://www.wipo.int/web-publications/ip-facts-and-figures-

2024/en/index.html
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Patents applications
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https://report-archive.epo.org/about-us/annual-reports-statistics/statistics/2022/patenting-trends.html



Purpose of copyright and related rights
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Protection and access to works; 
stimulation of creativity?



Purpose of trademark law
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Distinction between the products 

and services of one company and 

those of another company..



The 10 most valuable 
brands in 2025 worldwide

https://fr.statista.com/statistiques/540853/

marques-les-plus-valorisees-monde/
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International applications filed in 2023

https://www.wipo.int/web-publications/ip-facts-and-figures-2024/en/index.html
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Purpose of design law
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Promoting

aesthetics?



Focus on patents
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Interests involved
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The role of patent law is to stimulate innovation while making it accessible.

It must strike a fair balance between the interests of patent holders and third 

parties (users).

A monopoly over the invention?

→ Right to exclude others from using the invention without the holder’s consent.

→ Limited in time: 20 years (from the filing date).

Art. 8 PatA

PGPI – Astrid Pilottin– 08.10.2025



Patents : Sources of National and International Law
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Sources of National and International Law
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International law
− TRIPS
− Patent Cooperation Treaty (PCT)
− Paris Convention

Regional
− European Patent Convention (esp. Art. 52 ff.)
− EU law with the unitary patent

Swiss law
− Federal Act on Patents for Inventions of 25 june 1934, RS 232.14 (PatA)
− Ordinance on Patents for Inventions of 19 October 1977, RS 232.141 (OBI)

https://www.admin.ch/opc/fr/classified-compilation/19540108/index.html
https://www.admin.ch/opc/fr/classified-compilation/19770250/index.html


Art. 27 TRIPS – Patentable Subject Matter
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1. Subject to the provisions of paragraphs 2 and 3, patents shall be available for any inventions,

whether products or processes, in all fields of technology, provided that they are new, involve an

inventive step and are capable of industrial application. Subject to paragraph 4 of Article 65,

paragraph 8 of Article 70 and paragraph 3 of this Article, patents shall be available and patent rights

enjoyable without discrimination as to the place of invention, the field of technology and whether

products are imported or locally produced.



Patents- conditions of protection
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The Patent Act (PatA) does not define “invention,” but it 
defines what qualifies as patentable and the criteria for 
patentability.

Art. 1 al. 1 et 2 PatA :
« I. Principle
1 Patents for inventions are granted for new inventions applicable in industry.
2 Anything that is obvious having regard to the state of the art (Art. 7 para. 2) is 
not patentable as an invention. »
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Conditions of protection

Condition 0 : invention ≠ discovery

Industrial application
Critère 3

Inventive step (non-obviousness)
Critère 2

Novelty
Critère 1



Condition 0 : Invention / Discovery
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Invention   
✓ Creation of something that did not previously exist.

✓ Transition from a natural to an artificial state through human action.

✓ A legal invention is a technical solution to a technical problem. 

≠

Discovery
➢ Revelation of a phenomenon existing in nature or the universe. 

➢ A discovery cannot be patented. 



First Criterion: Novelty
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Art. 7 al. 1 et 2 LBI
« 1. An invention is considered to be new if it does not form part of the state of the

art.

2. The state of the art comprises everything made available to the public by

means of a written or oral description, by use, or in any other way prior to the filing

or priority date. »

ATF 133 III 229 du 28 février 2007, JdT 2007 I 152
The novelty of an invention is destroyed only when all of its features have been

published before the filing of the patent application. (consid. 4.1)



Novelty
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Link

https://www.ige.ch/fr/blog/articles-du-blog/quand-une-bande-dessinee-invalide-une-demande-de-brevet


Second Criterion: Inventive Step
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According to the Swiss Federal Institute of IP: An invention must not be obvious to a 
person skilled in the art in light of the state of the art.

– Indicators of inventive activity:

– Unexpected properties of a product

– Surprising effects of a technical process

– Overcoming a prejudice (“This will never work!”)

– Solving a long-standing need



Inventive Step – The State of the Art
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Art. 7 al. 2 PatA :

«The state of the art comprises everything made available to the public by means of a 
written or oral description, by use, or in any other way prior to the filing or priority date.»

➢ Examples

ATF 133 III 229 du 28 février 2007, JdT 2007 I 152 

The prior art includes anything that has been made available to the public before the filing 
date or priority date of the patent by means of a written or oral description, by use of the 
invention, or in any other way. (consid. 4)



Inventive Step – The Skilled Person
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According to the Federal Supreme Court, a person skilled

in the art has received a good education (Federal

Supreme Court 4C.52/2005 of May 18, 2005, consid. 2.1,

sic! 2005, 825), but is not an expert in the field = neither

a scholar nor an ignorant. He or she does not know the

state of the art in its entirety.

https://en.wikipedia.org/

wiki/Albert_Einstein



Inventive Step – Non-Obviousness
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Key cases:

– TF 4C.300/2002: inventive step begins beyond what the average well-trained 
specialist could develop.

– ATF 138 III 111 (2011): Art. 1 para. 2 PatA; non-obviousness or inventive 
step. Criteria for assessing inventive step (consideration 2.1). The “problem-
solution” approach is one of the methods that can be used to assess non-
obviousness.



Third Patentability Criterion: Industrial Application
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Art. 1 PatA

1 Patents for inventions are granted for new
inventions applicable in industry.

The invention must be capable of
being used, manufactured, and
reproduced industrially.

ATF 91 I 152 du 16 février 1965 : invention 
of a device to protect against cosmic 
radiation.



And what about AI? 
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Many questions regarding AI…
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Attention : inventor ≠ patent holder

https://www.bvger.ch/fr/newsroom/commu

nique-de-presse/l-intelligence-artificielle-

n-est-pas-inventrice-2044
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Exclusions from Patentability

36
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Art. 27 TRIPS – Patentable Subject Matter
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2. Members may exclude from patentability inventions, the prevention within their territory of the

commercial exploitation of which is necessary to protect ordre public or morality, including to protect

human, animal or plant life or health or to avoid serious prejudice to the environment, provided that

such exclusion is not made merely because the exploitation is prohibited by their law.



Art. 27 TRIPS – Patentable Subject Matter

38

3. Members may also exclude from patentability:

(a) diagnostic, therapeutic and surgical methods for the treatment of humans or animals;

(b) plants and animals other than micro-organisms, and essentially biological processes for the

production of plants or animals other than non-biological and microbiological processes. However,

Members shall provide for the protection of plant varieties either by patents or by an effective

sui generis system or by any combination thereof. The provisions of this subparagraph shall be

reviewed four years after the date of entry into force of the WTO Agreement



Swiss Patent Act
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Art. 1a, 1b et 2 PatA
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European Patent Convention (EPC 2000)



And what about computer programs? 
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European Patent Convention (EPC 2000)

42



Restrictions on patent rights

43
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Restrictions on patent rights
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– Acts performed in the private sphere for non-commercial purposes (domestic and 
family sphere, must not generate an increase in income).

– Acts performed for experimental and research purposes.

– Acts necessary to obtain marketing authorization for a medicinal product.

– Use of the invention for teaching purposes.

– Use of biological material for selection or discovery purposes.

– Biological material obtained in the field of agriculture by chance or as a technically 
unavoidable consequence.

art. 9 PatA

The effects of the patent do not extend to:
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• Prior user rights (art. 35 al. 1 et 2 LBI)

o A patent may not be invoked against any person who, prior to the filing or
priority date of the patent application, was commercially using the invention in
good faith in Switzerland or had made special preparations for that purpose

• Farmers’ privilege (art. 35a et 35b LBI)

Legal restrictions on patent rights:

Restrictions on patent rights
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•Dependent inventions (Art. 36 LBI)

•Dependent plant variety rights (Art. 36a LBI)

•Insufficient exploitation of the invention (Art. 37 LBI)

•License in the public interest (Art. 40 LBI)

•Semiconductors technology (Art. 40a LBI)

•Biotechnology research instruments (Art. 40b LBI)

•Diagnostics tools for humans (Art. 40c) 

•Export of pharmaceutical products (Art. 40d LBI)

Compulsory licences:

Restrictions on patent rights



Data bases
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Base de données de l’IPI www.swissreg.ch

48

http://www.swissreg.ch/


Espacenet https://worldwide.espacenet.com
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https://worldwide.espacenet.com/


Thank you for your attention !

Astrid Pilottin
Assistante-doctorante
Chaire de droit de l’innovation
Faculté de droit de l’Université de 
Neuchâtel
Av. du 1er-mars 26
astrid.pilottin@unine.ch 
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